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Association Health Plans: Loss of State Oversight Means Regulatory Vacuum and More Fraud

Appendix A: Highlights of State and Federal

Legal Tools/Strategies and P

roposed Changes

STATE INSURANCE
DEPARTMENT

U.S. DEPARTMENT
OF LABOR

H.R. 525/S.406

Early Warning System to Identify Fraud

Insurance Agents:
“eyes and ears”
required reporting of sus-
picious activity
liability for selling phony coverage

Consumer and provider complaints:
investigations and automatic
referrals

Consumer complaints:
investigation only if a
pattern of complaints

Preemption of states

Clos

e an lllegal Arrangement

Administrative actions (quick

and low burden of proof):
cease and desist orders
asset recovery
receiverships

State court:
asset recovery
receiverships/conservator actions
closure

Administrative actions
not available

Federal court (high burden of
proof and time intensive):
asset recovery
independent fiduciary
(Receiver)
closure (injunctions)

Administrative actions
restricted

New restrictions
on federal courts
and preemption
of state actions

Prevent Fraud

Extensive pre-licensing investiga-
tions and ongoing examinations
(market conduct and financial)

Notice to public of illegal
arrangements

Audits (each plan can be
audited once every 300 years
due to resource constraints)

No notice until federal
court action

Limited authority
and restrictions

No requirement to
warn the public
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The author would like to thank Kevin Lucia, J.D. for his assistance in researching congressional history
for this report.

Testimony of Tyrone Fahner, Attorney General, State of lllinois (former Assistant U.S. Attorney and
former Director of lllinois Department of Law Enforcement), before the Subcommittee on Labor-
Management Relations of the Committee on Education and Labor House of Representatives, March
5, 1982, at 6.

U.S. Senate Permanent Subcommittee on Investigations Report “U.S. Government efforts to combat
fraud and abuse in the insurance industry” hearing focused on efforts at the state and federal level to
detect and deter fraud and abuse in certain employer sponsored health benefit plans known as multiple
employer welfare arrangements, or MEWAs. U.S. Senate Permanent Subcommittee on Investigations
Report “U.S. Government efforts to combat fraud and abuse in the insurance industry” Senate Report
102-262, March 1992, at 17-18 (hereinafter Senate Investigation 1992).

Senator Grassley, Statement, “Health Insurance Challenges: Buyer Beware” Senate Finance Commit-
tee hearing to investigate health insurance scams, March 2004.

U.S. General Accounting Office, Private Health Insurance: Employers and Individuals are Vulner-
able to Unauthorized or Bogus Entities Selling Coverage, GAO-04-312 (Feb. 2004) (hereinafter GAO
Scams Report).

Mila Kofman, Kevin Lucia, and Eliza Bangit, Health Insurance Scams: How Government is Responding and
What Further Steps are Needed, The Commonwealth Fund (August 2003) (available at www.cmwf.org).

Some victims are left with hundreds of thousands of dollars in unpaid medical bills. See Brian Grow,
Health Insurance Scams That Will Make You Sick, BUSINESS WEEK, Aug. 26, 2002, at 40 (hereinafter Business
Week: Scams).

The focus of this report is whether the federal legislation establishes a regulatory framework that is
likely to result in more fraud. There are other studies examining the legislation’s potential impact on
consumers through broad preemption of state-based protections, adverse impact on the private insur-
ance marketplace, and whether the legislation is likely to help uninsured people and small businesses.
See Mila Kofman and Karl Polzer, Federal Association Health Plans — Will This Proposal Remedy the Health
Insurance Crisis? 5 POLICY, POLITICS & NURSING PRACTICE 167 (Aug. 2004); Linda Blumberg and Yu-Chu
Shen’s, The Effects of Introducing Federally Licensed Association Health Plans in California: A Quantitative Analysis,
California HealthCare Foundation, January 2004; Increasing Small-Firm Health Insurance Coverage through
Association Health Plans and Healthmarts, Congressional Budget Office (Jan. 2000) (available at http://
www.cho.gov); Congressional Budget Office, letter to the Honorable George Miller, Senior Demo-
cratic Member, Committee on Education and the Workforce, U.S. House of Representatives, June 18,
2003 (available at www.cbo.gov); Congressional Budget Office Cost Estimate: H.R. 660: Small Busi-
ness Health Fairness Act of 2003 (as passed by the House on June 19, 2003), July 11, 2003 (available at
www.cbo.gov); Beth Fritchen and Karen Bender, Impact of Association Health Plan Legislation on Premiums
and Coverage for Small Employers, Mercer Risk, Finance & Insurance Consulting. Prepared for National
Small Business United, June 2003.
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Stephen Long and Susan Marquis, Pooled Purchasing: Who Are the Players?, HEALTH AFFAIRS, Jul./Aug.
1999, at 105, 107.

See Mila Kofman, Kevin Lucia, Eliza Bangit, and Karen Pollitz, “Associations: Is It time to Reexamine
their Regulation?” (forthcoming Fall 2005). See also, Addison, et al. v. American Medical Security, et
al, Case No. CL 00-01445 AB (Fla. Cir. Ct. 15th circuit May 22, 2002) (Final Judgment on Liability)
(hereinafter AMS Final Judgment).

Testimony of Olena Berg, Assistant Secretary of Labor, Pension and Welfare Benefits Administration
before the Senate Labor and Human Resources Committee, Oct. 1, 1997, at 9-11 (hereinafter Berg
Testimony). For a discussion of civil and criminal MEWA fraud cases handled by the U.S. Department
of Labor, see U.S. Department of Labor, Pension and Welfare Benefits Administration, Employee Re-
tirement Income Security Act Report to Congress for years 1994 — 1999 (hereinafter U.S. Department
of Labor Reports to Congress).

GAO Scams Report at 4; Mila Kofman, Kevin Lucia, and Eliza Bangit, Proliferation of Phony Health
Insurance: States and the Federal Government Respond, BNA Plus (2003) (hereinafter Kofman Report
on Scams).

Press Release, May 10, 2004 US Attorney’s Office, “Three Affiliated with Employers Mutual Arrested
for Operating Bogus Health Insurance Provider.”

Chao v. Graf, et al, CV-N-01-0698-DWH-RAM, at 2-3 (D. Nev. Feb. 1, 2002) (court issued a prelimi-
nary injunction) (hereinafter Federal Court Order Employers Mutual).

Total claims of $47 million were filed with the Receiver by employers, patients, and providers. These
include duplicate claims filed by both patients and providers. Interview Robert Loiseau, Court
Appointed Receiver, American Benefit Plans, January 12, 2005 (hereinafter Loiseau interview).

Texas Petition for Temporary Restraining Order at 5-7, Texas v. American Benefit Plans et al., Cause
No. GV200903 (Tx. D. Travis County Mar. 6, 2002) (hereinafter ABP Petition). They also created
other associations. However, according to a court appointed receiver, coverage through these was not
sold. These included the American Association of Agriculture, Forestry, and Fishing Workers; the
American Association of Transportation, Communication, Electrical, Gas, and Sanitary Workers; the
American Association of Wholesale Trade Workers; the American Association of Manufacturer Work-
ers; the American Association of Service Workers; the American Association of Construction Workers;
and American Association of Professional Workers. Loiseau Interview.

Operators of the International Forum of Florida Health Benefit Trust defrauded 43,000 individuals
and left $29 million in unpaid medical bills. They pleaded guilty to embezzlements, kickbacks, and
money laundering. In the plea agreement they agreed to pay $34.5 million in restitution to the victims.
Peter Kerr, 3 Pleaded Guilty in Insurance Fraud Case, New York Times, Dec. 30, 1992, at D3.

U.S. General Accounting Office, Employee Benefits: States Need Labor’s Help Regulating Multiple
Employer Welfare Arrangements, GAO/HRD-92-40, page 22 (Mar. 10, 1992) (hereinafter 1992 GAO
Report).
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Ironically, this results in victims not being able to borrow money to repay providers due to bad credit.
Additionally, because in some states insurance companies are allowed to use people’s credit rating
before issuing policies, e.g., auto and homeowner insurance, victims of health coverage scams are at
risk of not being able to buy other insurance.

Testimony of Marie Almond, before the U.S. Senate Committee on Finance, Hearing “Buyer Be
Ware” March 3, 2004.

Testimony of Joan Piantadosi, before the U.S. Senate Committee on Finance, Hearing “Buyer Be
Ware” March 3, 2004.

See Letter to Small Business and Entrepreneurship Committee, U.S. Senate, January 31, 2003 from
Mila Kofman (discussing the impact of scams on victims).

Id.
See ERISA § 514(a), 29 U.S.C. §1144.

ERISA plans include fully insured and self-insured plans — both plans are exempt from state insur-
ance laws. Insurance companies selling health insurance policies to ERISA plans (also called fully
insured plans) are not exempt from state insurance laws.

Testimony of Frank Damon, Chief Deputy Insurance Commissioner, California Insurance Depart-
ment, before the Subcommittee on Labor-Management Relations of the Committee on Education
and Labor House of Representatives, March 5, 1982, at 53.

Id. at 54.

Although there were no changes to Labor’s jurisdictional authority, it now believes that it has broad
authority to go after arrangements that are not ERISA covered plans when they handle ERISA plan
assets, which occurs when employers covered by ERISA participate in the arrangement. U.S. Depart-
ment of Labor, Pension and Welfare Benefits Administration, Multiple Employer Welfare Arrange-
ments under the Employee Retirement Income Security Act: A Guide to Federal and State Regulation
5 (1992) (hereinafter U.S. Department of Labor MEWA Guide).

To be an ERISA health plan, a plan has to meet requirements of an “employee welfare benefit plan”
defined as: “plan, fund, or program ... established or maintained by an employer or by an employee
organization, or by both ... for the purpose of providing for its participants or their beneficiaries
(employees and dependents), through the purchase of insurance or otherwise, (A) medical, surgical, or
hospital care or benefits ....” Most MEWASs provide benefits to employees of their members and not
their own employees, and thus do not meet the definition of an ERISA plan.

U.S. Department of Labor MEWA Guide at 1.

Testimony of Frank Damon, Chief Deputy Insurance Commissioner, California Insurance Depart-
ment, before the Subcommittee on Labor-Management Relations of the Committee on Education
and Labor House of Representatives, March 5, 1982, at 54.

Senate Investigation 1992 at 3-4.
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ERISA § 3(40), 29 U.S.C. § 1002.

The registration requirement was enacted in 1996. Six years earlier, Labor Secretary Elizabeth Dole
asked Congress for authority to require MEWAs to register with the Department. See 1992 GAO
Report; David Horowitz, Uncovered: Health Plan Fraud Leaves Workers in Lurch, St. Louis Post — Dispatch,
Aug. 21, 1990, at 6D (hereinafter Horowitz Article). In addition to these requirements, federal HIPAA
portability and access rules amended ERISA and therefore apply to MEWASs.

Additionally, victims greatly benefit when states have authority to order payment for outstanding
medical claims in lieu of fines typically paid to the state. In many cases, regulators with such authority
have ordered this against agents who sold unauthorized health plans.

Loiseau Interview.
GAO Scams Report.
Kofman Report on Scams page 33.

According to the Deputy Inspector General of the U.S. Department of Labor, between 1982 congres-
sional hearings into MEWA fraud and 1990, PWBA did not obtain any criminal indictments against
MEWA operators. Testimony of Raymond Maria, Deputy Inspector General, U.S. Department of
Labor, before the Permanent Subcommittee on Investigations, Committee on Governmental Affairs,
United States Senate, May 15, 1990, at 5 (hereinafter Maria Testimony).

David Ball, Assistant Secretary, Pension and Welfare Benefits Administration, U.S. Department of La-
bor, Testimony before the U.S. Senate Permanent Subcommittee on Investigations hearing on “Fraud
and Abuse in Employer Sponsored Health Benefit Plans,” Senate Hearing Transcript 101-799, May
15, 1990, at 80.

Maria Testimony at 6.

Testimony of Ann Combs, Assistant Secretary for EBSA, before the U.S. Senate Committee on
Finance, March 3, 2004.

Fact Sheet on MEWA Enforcement, U.S. Department of Labor, June 30, 2004.

Raymond Maria, Deputy Inspector General, U.S. Department of Labor, had strong criticism of the
Department’s efforts. He told congress:

“[1]t is clear that with the exception of the Office of Inspector General, very little, if anything,
has changed at the Department of Labor with regard to criminal enforcement in all of the years
in which PSI (Senate Permanent Subcommittee on Investigations) has maintained its interest in
this subject. There is still an undue reliance on civil and administrative enforcement and a strong
institutional reluctance to vigorously employ criminal remedies.”

He warned congress:
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“Can State officials rely upon DOL’s Pension and Welfare Benefits Administration (PWBA) for
needed criminal investigative support? | submit the answer is no, based upon PWBA’s track
record as well as its enforcement strategy and procedures.”

Maria Testimony at 2 — 4.

For example, some claim to be collectively bargained union plans. Others claim to be a single employer.
Yet others claim to be administrators for ERISA plans (claiming that funds from different ERISA plans
are not co-mingled).

U.S. Department of Labor, Pension and Welfare Benefits Administration, Informational Letter to
Jose Montemayor, Commissioner of Insurance, Texas Insurance Department, Mar. 18, 2002. Texas
v. Robert David Neal, et al., Case No. A-02-CA-220-SS, at 4-5 (W.D. Tx. May 22, 2002) (remanded
to state court).

Kofman Report on Scams at 25; Loiseau Interview.
Senate Investigation 1992.

HIPAA added new section to ERISA Title 1 —101(g) ; HIPAA Pub. L. 104-191; see 1992 GAO Report
(discussing that a registration requirement would help address MEWA problems).

65 Federal Register 7152 (February 11, 2000).
68 Federal Register 17498 (April 9, 2003).

Kofman, Mila, Eliza Bangit, and Kevin Lucia, Multiple Employer Arrangements: Another Piece of a Puzzle,
Analysis of M-1 Filings, 23 JOURNAL OF INSURANCE REGULATION 63 (Fall 2004).

Similar bills to preempt state oversight were introduced in the 1990s but opposed by prior administra-
tions. David Ball, Assistant Secretary of Labor appointed by President George Bush, told the U.S. Sen-
ate in 1990, “In concept, MEWASs would appear to fill an important void in health-care availability. In
practice, they may be subject to abuse. This is because they may have inadequate reserves, and there-
fore, be unable to pay claims. In the worse situation they may be run by individuals who bleed them dry
through extraordinarily high fees and outright embezzlement.” Horowitz Article (Assistant Secretary
of Labor’s Testimony before the U.S. Senate Subcommittee on Investigations). Seven years later, Olena
Berg, Assistant Secretary of Labor appointed by President Bill Clinton, told the U.S. Senate Labor and
Human Resources Committee, “While MEWAS may offer economy of scale advantages, their operation
is often marred by entrepreneurs who market and operate them as Ponzi schemes. These operators un-
scrupulously promise health benefits, collect premiums from the employers for health coverage and then
default on their obligations, leaving participants with thousands of dollars in unpaid claims.” Berg
Testimony at 10.

H.R.525/S.406, Title 11 — Small Business Health Fairness Act of 2005, Section 2 (b) Conforming
Amendments to Preemption Rules. (2) amending ERISA by adding new (d)(1) to ERISA Section 514.

ERISA 733(0)(2).
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69 Federal Register 78764 (December 30, 2004).
Kofman Report on Scams at 25.
See ERISA section 411(a).

Interview Marc Machiz, former Associate Solicitor, Plan Benefits Security Division, Solicitors Office,
U.S. Department of Labor, January 7, 2005.

US v. Claro et al, Criminal No. H-04-126 Unsealed Grand Jury Indictment March 30, 2004; LA
Times, May 11, 2004, “Three Arrested in Health Insurance Scam” by Seema Mehta.; Florida Depart-
ment of Financial Services Fraud Division Annual Fraud Report FY 2002-3 page 19.

See US v. Claro et al, Criminal No. H-04-126 Unsealed Grand Jury Indictment March 30, 2004.

Insolvency could result from a miscalculation of both frequency and amount of medical claims. Stop-
loss insurance would pay for a portion of medical claims that exceeds what an AHP has agreed to pay.
For instance, if expected claims are $1 million with an aggregate attachment point for stop-loss of 110
percent, the stop-loss insurance policy would pay claims after they reached $1.1 million. The AHP
would be responsible for the first $1.1 million.

In the early 1990s, as a part of its investigation into insurance fraud, the U.S. Senate specifically looked
at off-shore insurers and the types of problems that can occur with off-shore companies. See Second
Interim Report on U.S. Government Efforts to Combat Fraud and Abuse in the Insurance Industry:
Problems with the Regulation of the Insurance and Reinsurance Industry. U.S. Senate Report No.
102-310, July 1, 1992.

US v. Claro et al, Case No. H-04-CR-126, Government’s Trial Memorandum, Dec. 20, 2004 at 1
(Southern District of TX, Houston Division).

Press Release, March 26, 2004 US Attorney’s Office, South District of Texas, “Eight Indicted in Multi-
million Dollar Employee Health Care Insurance Fraud Scheme.”

US v. Claro et al, Case No. H-04-CR-126, Government’s Trial Memorandum, Dec. 20, 2004, at 5.
Southern District of TX, Houston Division.

H.R.525/S5.406, Title Il (a) adding new Part 8 to ERISA, creating new section 806 (g)(1)(A).
Maria Testimony at 8.

Mila Kofman, Kevin Lucia, and Eliza Bangit, Self-Insured MEWAs: Insolvency and Other Challenges, The
Commonwealth Fund (Spring 2004) (available at www.cmwf.org).

Id.
H.R.525/S5.406, Title Il (a) adding new Part 8 to ERISA, creating new section 809(b).
H.R.525/S5.406, Title Il (a) adding new Part 8 to ERISA, creating new section 802(e).

H.R.525/S5.406, Title Il (a) adding new Part 8 to ERISA, creating new section 802(e).
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Addison, et al. v. American Medical Security, et al, Case No. CL 00-01445 AB, at 6, 17-18 (Fla. Cir.
Ct. 15th circuit May 22, 2002) (Final Judgment on Liability) (hereinafter AMS Final Judgment). Un-
der the federal proposal to qualify, an association would have to be in existence for three years, be
organized and maintained for purposes other than obtaining health coverage, have periodic meetings,
and be supported by member dues. Thus, according to the claims made by its founder, the Taxpayers
Network would qualify for federal certification. Absent a pre-certification investigation or the type of
investigation that preceded the court’s ruling in this case, the Department of Labor would not be able
to verify its information and the association would likely qualify for federal certification. Restrictions
on regulatory authority would mean that the Department may certify associations that do not qualify
for certification.

H.R.525/S.406, Title 11, Section 2004 Enforcement Provisions Relating to Association Health Plans,
amending ERISA section 502 by adding new subsection (n)(2).

Additionally, the reference to “any other arrangement” raises a question of whether in addition to
certified AHPs, the bill would limit a court’s authority over other types of arrangements. This question
would also be subject to litigation.

Testimony of Bradford Campbell, Deputy Assistant Secretary for Policy, EBSA, before the Subcom-
mittee on Labor, Health and Human Services, and Education Committee on Appropriations, April 2,
2004.

Health Disclosure and Claims Issues: Fiscal Year 2001 Compliance Project Report. U.S. Department
of Labor Employee Benefits Security Administration, January 2003, Introduction.

U.S. Department of Labor, Employee Benefits Security Administration, April 22, 2004 Letter to a
Consumer (on file with author).

This means that violators of ERISA are often not fined nor required to take corrective action. It also
means that individuals covered by ERISA are forced to go to court. Under ERISA the only remedy in
court is to get one’s claim paid. There are no punitive, non-economic, or economic damages. In part
due to this, it can be difficult to find an attorney. Also, this means that there is no accountability of
intentional violations of federal law.

Kofman Report on Scams at 33.

Secretary Chao response to question from Rep. Velasquez. Hearing before the Committee on Small
Business, House of Representatives, March 3, 2003, Serial No. 108-2, 92-561 (available at http://
Www.access.gpo.gov/congress/house)

The GAO has also criticized the Department’s ability to regulate stating, “The operational weak-
nesses and broader management issues ... could affect its ability to effectively and efficiently carry out
its responsibilities for enforcing ERISASs employee benefit plan provisions.” U.S. General Accounting
Office, Pension and Welfare Benefits Administration: Opportunities Exist_for Improving Management of the Enforce-
ment Program, GAO-02-232, at 3 (Mar. 15, 2002).

Berg Testimony at 6.
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As discussed earlier, current federal standards applicable to MEWAS is limited.

For example, exempting federally licensed AHPs from state regulation may result in promoters of
phony health plans claiming to be federally licensed. This occurred during the period before 1983, when
unscrupulous operators of MEWASs claimed exemption from state regulation. The legislation tries to ad-
dress this problem by adding a new penalty for falsely claiming federal licensing. H.R.525/S.406, Title 11,
Section 4 amending ERISA 501 by adding new subsection (b). It remains to be seen whether thiswould be
an effective deterrent or penalty for criminal behavior.

This also has broad implications for participating businesses and their workers. An AHP and its
insurer are likely to choose a state with fewest regulations. This means that the quality of coverage, e.g.,
requirement for adequate provider networks, is likely to be different and most likely worse and subject
to fewer consumer protections. This also means that when a consumer has a problem, the state where
the consumer lives would not have authority to help that consumer.

H.R.525/S.406, Section 2 (a) adding new Part 8 to ERISA, creating new section 812(b)(2).






